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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

Aaron Kerekes uppeala from u judgment of conviction 
entered on May 22, 1974 in the United States District 
Court for the Southern District of New York. 

Indictment 74 Cr. 103, filed on January 31, 1974, c(»n- 
taine<l three counts. Count One charged Nathan Jose])!) * 
and Aai’oii Kerekes and others unknown with conspiracy to 
distribute approximately 19.8 pounds of hashish in viola¬ 
tion of Title 21, United States Ccsle, Section 84(5. Count 
Two charged both defendants with distribution and posses¬ 
sion with intent to distribute approximately 19.8 pounds 
of hashish in violation of Title 21, Uniteil States Cwle, 
Sections 812, 841(a»(l), 841(b) (1»(.V), and Title 18. 

* Nathan Joseph failed to appear for trial and was subse¬ 
quently indicted as a fugitive (Indictment 74 Cr. 374). 
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United States Code, Settiou 2. Count Three eharge<l 
Nathan Joseph with possession with intent to distribute 
approximateiy 26 pounds of hashish in violation of Title 
21, United States Code, Sections 812, 841(a)(1) and 
841(b)(1)(A). 

On April 2, 1974, trial comuienced against Aaron 
Kerekes before District Judge Robert J. Ward and a jury. 
Defendant Kerekes was found guilty on Counts One and 
Two on April 4, 1974. On May 22, 1974, Kerekes was 
sentenced to fifteen years imprisonment on each count, to 
lie serve<l concurrently, and was committed for a study 
pursuant to Title 18, Unitefl States Code, Section 4208. 

Statement of Facts 

A. The Government's Case 

Srubavel Tavlin, a paid government informant, was 
introduced to defendant Aaron Kerekes on the evening of 
August 28, 1973 at the apartment of David Friedman, a 
mutual acquaintance. Kerekes told Tavlin that he had a 
large quantity of hashish for sale (Tr. 12)* and that he 
wanted to dispose of the drugs before September 1, 1973, 
when the revise<l New York narcotics law would take effect 
(Tr. 86). Negotiations continued in Hebrew (Tr. 19), 
until Tavlin agreed to purchase 20 pounds of hashish at 
fl,000 i)er pound on Itehalf of an unnamed buyer. Kerekes 
gave Tavlin a sample which proved to l)e 1.04 grams of 
hashish (Tr. 9.6), and the two agreed to meet the following 

day (Tr. 12). 

On August 29, 1973, Tavlin turned the sample over to 
federal agents and returned under surveillance to Frieil- 
man’s apartment, 41 West 64th Street, at 3:00 p.m. Tavlin 

* Parenthetical references are to minutes of the trial tran¬ 
script. 
















told Kerekes that he had a “millionaire” buyer who would 
deal through Tavlin alone. Kerekes related that hia “boss” 
inaisted on dealing anonyinoualy through Kerekes and 
would require payment in advance. Tavlin refuaetl (Tr. 

13). 

Tavlin and Kerekes went to The Ginger Man, an out¬ 
door cafe next door to the apartment building, where 
discussions continued for about twenty minutes. Kerekes 
related that the hashish was at the Spring Street apart¬ 
ment of an artist, which had a closed circuit television 
monitoring device to guard the entrance. When Kerekes 
unude<l to rumors that Tavlin might be working for the 
Government, Tavlin became impatient and threateue<l to 
break off negotiations (Tr. 14). 

Defendant Kerekes then went into the restaurant to 
make a telephone call. A surveillance agent in the cafe 
observed Kerekes dial a number l»eginning with the digits 
“92” and ending with “2665”, and could make out a con¬ 
versation in English ami a foreign language (Tr. 172-173). 
Kerekes returned to the table and asked Tavlin where the 
money was (Tr. 14). 

Tavlin left The Ginger Man and returne<l to fe«leral 
headcpiarters, where |20,()00 in recorded flOO bills ha<l been 
put in an attache case and placed in the trunk of a govern¬ 
ment car (Tr. 97). Tavlin phoned and then retnrne<l to 
the 64th Street area with surveillance agents. 

Upon rejoining Kerekes, Tavlin offered to show him the 
money, oinnied the trunk, and satisfied defendant kerekes 
that he had the sum agreed upon. Tavlin once again re- 
fnse<l to make an advance payment and insisted on n 
simnltaneons exchange. When K->rekes said he w(»uld have 
to make a phone call, Tavlin said he would meet him later, 
and returne<l to federal headquarters (Tr. 15). 
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At about 7:45 that eveuiug, Tavliu telephoned the de¬ 
fendant and advised that he would meet Kerekes on C4th 
Street and drive him downtown to arrange the deal. Tavlin 
picked up Kerekes about 8 KM) p.m. and drove to 139 Spring 
Street, parking across the street from that address. For 
the third time, Tavlin refused to pay before receiving the 
hashish. Kerekes left Tavlin in the car, crossed the street 
and rang a doorl)ell at 139 Spring Street. A man appeared 
in a fourth floor window and was observed by both Tavlin 
and a surveillance agent to call down to Kerekes (Tr. Ifi. 
139-140). Tavlin heard the voice from the fourth floor 
shout “Aaron, is that you?” in Hebrew, and Kerekes an¬ 
swered affirmatively (Tr. 16). 

The defendant entered the building and returned to the 
car four or five minutes later to demand payment. Tavlin 
once again opened the trunk and showed Kerekes the 
money. Kerekes then went back into 139 Spring Street, 
reappearing at the door moments later with a cardlmard 
box and a second person who hid his face from view. 
Tavlin called to Kerekes to come over to the car but the 
defendant declineil and asked that Tavlin cross the street 
to meet him in the doorway. As Tavlin got out of the 
car to open the trunk, the second person observed Sjwial 
Agent Allen approach the doorway (Tr. 147), and ran 
back into the building (Tr. 50). Kerekes hurried to the 
automobile and put the carton in the trunk. Several agents 
then arreste^l Kerekes (Tr. 17). The box contained 8.939.4 
grams of hashish (Tr. 102). 

During Kerekes’ presence in the entry way to 139 Spring 
Stri*et, 8i>ecial Agent Allen observed an arm or a leg of 
the second person in the doorway and tried to enter the 
building. An individual later identified as Nathan Joseph, 
wearing the same color clothing as this second person (Tr. 
158), apjieared in the hallway momenta later for five to ten 
seconds, as if to see if Special Agent Allen was still there 
(Tr. 147-151). 
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After arreetiug Kerekea the ugeiita gained entry to the 
building with some dilHculty, heard scuffling upstairs, and 
quickly arrested several jjersons on the roof and in Nathan 
Joseph’s fourth fltmr apartment. Subsequent searcli of 
those premises revealed a telephone, number 923-2(5(55, mari¬ 
juana, hashish pipes, and artist’s paraphenalia (Tr. 104- 
6, 178, 259). 

Minutes after Kerekes’ arrest. Special Agent Bet-kner 
apprcMudusI the defendant and asked him several questions. 
No witness was able to testify that Kerekes had been ad- 
vis(*<l of his constitutional rights.* Tn resjamse, Kerekes in¬ 
dicated he pieke<l up the box in the hallway wiiere it had 
•((“(•n left because he had telephoned l)efore coming down- 
t«»w n. The defendant told Beckner that the number he had 
calle«l was that marked “Nathan 925-2(505’’ on a matchbook 
in his left rear pocket (Tr. 2.58-260).** 

Sometime later, Agent Yarbrough urged Kerekes to 
coo|>erate with the Government and identify his source 
of narcotics. According to Yarbrough, Kerekes responded, 
“How do 1 know when I give up my source and give you 
this information you are going to turn around and not do 
anything for me’f” (Tr. 199). The defendant told Yarbrougli 
that he knew all almut the hashish situation, but also in- 
dicate«l that he was afraid to coojwrate (Tr. 201). 

Prior to arraignment on August 30, 1973, Kerekes was 
interviewed by an Assistant United States Attorney in the 
presence of Special Agent Yarbrough. Yarbrough testified 
that the defendant was properly advised of his constitu¬ 
tional rights and refusisl to i«leutify the other person in the 
41 West tilth Strret apartment which he gave as hie ad- 

* Special Agent Smith, who had custody of the defendant 
for two or three minutes after arrest, was unavailable at trial. 
(Tr. 168). 

** Nathan Joseph was arrested on September 4, 1973 (Tr. 
182-183). 
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drew, for fear of implicating that individual (Tr. 204-205). 
Kerekea denied having iKWBeaaion of the box at the time 
of arrest, inaisting that he had walked over to 130 Spring 
Street, picked up the package, walked back to the car and 
placed it in the trunk before lieing apprehended (Tr. 170- 
182). 


B. The Defense Com 

Defendant Kerekea denied ever meeting Tavlin on 
August 28, 14)73 (Tr. 240). Kerekea said that on August 
20, he was first introduceti to Tavlin aometime after 4:00 
p.m. at David Friedman’s apartment, a gathering place for 
laraeli-Americans. The two discuaaed gambling (Tr. 208- 
11 ). 

According to Kerekea, Frietlman, Tavlin and Kerekea 
then went to The Ginger Man for almut 20 minutes, where 
Tavlin allegedly bragged of his sexual exploits and asketl 
Kerekes to i>rocure young girls for him (Tr. 230). The 
trio returneti to the apartment because Friedman expectetl 
guests. When Tavlin indicate<l he would l)e driving to 
Long Island, Kerekes aske<l for a ride to Queens ami 
agreed to wait until 7:30. Tavlin had to leave temporarily 
but arrai'ge<l to return to pick up Kerekes (Tr. 213). 

Twenty minutes later, Tavlin reappeare<l at the apart¬ 
ment, remarking that his appointment had been cancelle<l. 
At Tavlin’s suggestion, he and Kerekes returned to The 
Ginger Man, but Tavlin seemed in a hurry. Kerekes re¬ 
minded Tavlin of their arrangement and callwl his mother 
from the restaurant (Tr. 240). As he was leaving for the 
second time, Tavlin lM)aste<l of his gambling ability and 
coaxed Kerekes down the bbsk to see a large amount of 
money in the trunk of his cur (Tr. 213-21o). 

At about 8:00 p.m. Tavlin came to the apartment a third 
time and picked up Kerekes. The two drove east until 
Tavlin turnetl back, explaining that he had to make a de- 
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tour downtown. I'pon arrival at Spring Street, Tavlin 
a.ske<l Kerekea to c-rosa the atreet, ring the nnlabeled door- 
hell at 139, and take the package which Homeone would 
bring him. Tavlin indicated that the l>ox would contain 
ovenw'are he had sold to a diKHatiafled cuatoiner (Tr. 221), 
and that he waa reluctant to leave the car with the monej 
in the trunk (Tr. 216-217). 

Defendant Kerekea rang the l)ell without reault, but 
entered the building aa aoineone elae waa leaving. He re¬ 
mained in the lobby five tt) aeven minutea. When no one ap- 
peare«l, he returned to the car and reported thia to Tavlin, 
who then aearched for aoniething on the daahboard and in 
tlie trunk of the car before jirotlucing a notebook from hia 
ahirt pocket. Tavlin aaked Kerekea to try again and gave 
him a tele|)hone numl)er to call from a booth on the corner. 
Kerekea wrote the name and numl)er on a matchliook and 
went back acroaa the atreet. The door to 139 waa ajar; 
Kerekea reentered to find a carton on the floor and to aee 
a«)meone diaapjtear into the elevator. 

Kerekea geatured to Tavlin to indicate the box waa 
there, and Tavlin motioned to him to bring it to the car. 
Kerekea picke<] up the carton and carried it to the trunk 
without ever looking inaide or realizing what it contained, 
lie waa then arreated (Tr. 217-222). 

Kerekea teatifled that he volunteeretl to the agents that 
he did not know what waa in the package, and in response 
to a question told them that he merely picked up the box 
in the l«>l>by. Agents then searched Kerekea and found 
tlie matchltook with the telephone number, which he in¬ 
sisted was given to him to call upstairs (Tr. 223). 
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ARGUMENT 
POINT I 

Evidence of the appellant's post-arrest statements 
was properly received. 

A. The statements were introduced by the defense 
as an element of litigation strategy. 

The queHtion of the admissibility of Keiekes’ post ar¬ 
rest statements was first raisetl by the prosecutor in a 
colloquy out of the hearing of the jury (Tr, 167-170). Be¬ 
fore calling Agent Be<kner who interrogate*! the defendant 
at the scene, the Government explained that the agent who 
bad imme<liate custody of Kerekes was unavailable at 
trial, and no witness could testify that the defendant had 
l)een advised of his rights as re<iuired by Miranda v. Ari¬ 
zona, 384 U.S. 436 (1966). 

The first mention of these statements before the jury was 
after this exchange, on cross-examination of Special Agent 
Yurbrough (Tr. 188 et scq.). In order to bolster Kerekes’ 
claim of ignorance, defens** *'*)unsel ha*l impiire*! of previ*)U8 
Government witnesses whether the *lefen*lant had been 
jisked at the scene if he knew the contents of the box. Yar¬ 
brough was the first witness to have been present during the 
interrogation (Tr. 117, 136, 164). 

When Yarbrough testifle*! in response to defense coun¬ 
sel’s inquiries that he had participated in the *iuestioning, 
*lefense *’ounsel insisted that the Agents written report of 
Kerek**8’ iK>st arrest statements be read to the jury. The 
G*)vernment objected t*> partial mlmission of the report 
and the Gourt rule*l that if a«lmitte*l in part, the entire re- 
lK)rt could be read to the jury: 
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The Court: I.’nderstand that to t»e the nature of 
the ruling. Mr. Lenef-^ky, I leave the choice to you. 

Mr. I./enefHky [defense counsel]: I made niy 
choice. He can show it to the jury, the entire re|Mirl 
(Tr. 190). 

At the Court's dirwtion and defenst* counsel's insistence, 
tli(' witness then read |)arugrn|)h 7 of his written reiwrt, 
containing Kdckes’ post arrest statements (Tr. 191-2). 

The cross-examination continued to emphasize admis¬ 
sions of tlie defimdant not yet i>efore the jury. Defense 
(•(Minsel asked Yarhrougli whetlier Kerekes had said any- 
thing to indicate that he knew the box contained hashish, 
wliether Kerekes had said anything “«lerogatory" to his 
previous plea of iiiiKsence (Tr. 190), what Kerekes liad 
resjumded to a re(pn*st to give up liis source (Tr. 179, 201), 
and tlmilly. over Oovernment olij(*ction, whetlier the defen¬ 
dant had said he knew all aliout the hashish situation (Tr. 
201 ). 

.\t tlie close of the defendant's evidence, the (lovern- 
meiit calhsl Special .\gent Heckner in rebuttal to relate the 
ipiestions asked at the arrest scene and the defendant's 
answers (Tr. 2.o8-259). 

Counsel's delilsMate litigation strategy to elicit the con¬ 
tent of the defendant's post arrest statements precludes aii 
a|)|>ellale claim that the statements were obtained in viola¬ 
tion of Miranda. Henry v. MiBniUHippi, 379 U.S. 443, 4.')1 
(19(55). Hy stressing that no arresting ofticer had askecl 
Kerekes if he knew what was in the carton and bringing 
out the exact wording use<l in the agent’s rejiort to descrilH* 
the defendant's statements, defense strategy was to buttress 
its single theory of (he case: that Oovernment witnesses 
had framed Kerekes e.y., (Tr. 7-10, (51-2, 83, 117, 13(5, 104, 
222, 2(51, 2(52, 274, 279, 281-2). No less than United Statex 
ex- rel. Cruz v. LaValle, 448 F.2d 071 (2d Cir. 1971), 


J 
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rert. denied, 400 U.8. 958 (1972), “this is as plain a case as 
can 1)6 imagined of a defense counsel’s deliherate choice, in 
pursuing a well-thought-out trial strateg},” id. at 070, to 
bypass one defense in favor of another. The «‘onscio)isness 
of the decision to pursue a line of questioning to bring out 
Kerekes' statements is evidenced by an exchange Wtween 
counsel and the Court which is even more direct than 
that in LaVallee. Compare (Tr. 189-192) with 448 F.2(l 
at 077. 

This is not merely a delil)erate choice to forego a 
Miranda objection when available as a defensive measure. 
The record clearly shows an affirmative use of the defen¬ 
dant’s statements in an effort to discre<iit government wit¬ 
nesses and exculpate himself, and he should not l)e permit¬ 
ted to change his position on appeal, absent a showing of 
new circumstances unknown to him at the time of trial. 
Vnited Htateg ex rel. Terry v. Hendergou, 402 F.2d 1125, 
1130 (2d Cir. 1972). 

B. The defense failed to make a proper Miranda 
objection at trial. 

When the (Jovernment first brought up the problem out¬ 
side the hearing of the jury, defense counsel suggestetl that 
there might be a .Uiranda issue (Tr. 109). Later, how¬ 
ever, the defense took the initiative by using the jiost-ar- 
rest statements in the manner described above. 

Needless to say, the defendant did not object to the 
admission of evidence and testimony which he himself in- 
trcsluced. In general, failure to make a proper objection l)e- 
fore the trial court to the admission of challenged evi¬ 
dence forecloses review of the asserted error. United States 
v. Indivifflio, 352 F.2d 270, 277 (2d Cir. 1905), cert, 
denied, 383 U.S. 907 (1900). This is also (he law for er¬ 
rors alleged under Miranda v. Arizona. United States v. 
Pvrin, 480 F.2d 1303, 1368 ( 2d Cir. 1973); United States 
V. Hell, 404 F.2d 007, 074 (2d Cir.), cert, denied, 409 U.B. 
991 (1972). 







POINT II 


The evidence was sufficient as a matter of lav 
to support a finding of membership in the conspiracy 
charg^. 

The iudictiueiit charged in Count One that Aaron 
Kerekea, Nathan Joaeph, and other peiaona unknown to 
the Grand Jur> conapireii to diatribute narcotic druga. 
Kerekea appeara to argue that the proof waa iiiaufficient 
to identify with piecasiou tlie i«leiitity of any co-coiiapira- 
tor and thua that Kerekea could not be found giiilty of 
conapiracy aa a matter of law. Thia argument ia frivoloua. 

The Government'a evidence ahowed that Kerekea offered 
to aell Taviin liuahiah, that he agreed to a price and 
quantity, and that he gave Tavliii a aample. Kei-ekea aaid 
he had a confederate who would deal only through him and 
that the haahiah waa atored at an artiat'a Spring Street 
apartment which waa protected by a televiaion camera. The 
defendant interrupted negotiationa fur the aale of druga 
to make two phone calla, at leaat one to a number identical 
to that of Nathan Juaeph except for one unknown digit. 
Ue demanded advance payment for narcutica numeroiia 
timea, and twice viewed |2U,()UU purchaae money in the 
trunk of a ear to niake sure it waa available. Kerekea 
drove with Taviin to 139 Spring Street, rang the Itell and 
reapondeil when aomeone called to him from a fourth fltior 
window. He entered the building, returnetl to re-examine 
the money, went back into the building and reap|>eared 
carrying a box containing twenty pounda of haahiah. He 
waa accompanied by a aecond peraon who hid hia face but 
waa identifleil from hia clothing aa Nathan J(»aepli, an 
o<‘Cupant of the fourth floor apartment. The defendant 
heaitaterl in the doorway, motioning to Taviin to come get 
the box. Hia companion fled aa Taviin got out of the car 
and a federal agent approached the building. Kerekea ran 
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across the street and dropped the carton in the trunk of 
the car. The defendant was carrying a matchbook witli 
Nathan Joseph’s name and telephone number. Seanh of 
Nathan Joseph’s apartment revealed marijuana, devices for 
the use of hashish, and artists’ paraphenalia. 

The facts outlined above are certainly suflicient to have 
allowed the jury to conclude beyond a reasonable doubt 
that Aaron Kerekes had agreed with a person or persons 
located at 139 Spring Street to distribute narcotic drugs. 
Their exact identities need not be proven and a drfendant 
may be indicted and convicted of conspiracy even if the 
names of co-conspirators are unknown. Roger$ v. United 
States, 340 U.8. 367, 376 and n.20 (1951). Even were the 
rule of law otherwise, the calls to Nathan Joseph’s number, 
Kerekes’ description of his principal as an artist and the 
artist’s materials found in Joseph’s apartment, Kerekes’ 
possession of Joseph’s phone nunfber, the figure shouting 
Kerekes’ name from Joseph’s apartment, Nathan Joseph’s 
appearance with Kerekes and the hashish in the doorway 
and his subsequent flight, all suggest the inference that at 
least one of those co-conspirators was Nathan Joseph. 

Appellant erroneously compares his case to the situa¬ 
tion where all named co-conspirators have been acquitted 
and “persons unknown” was not specified in the indictment, 
thereby reducing the conspiracy charged to a lone dej 
fendant, citing United States v. Suba, 227 F. Supp. 445 
1964 )* Grove v. United States, 3 F.2d 965, 967 
(4th Cir. 1926) and other cases which do not treat this 
question. Unlike Grove, Kerekes’ named co-conspirator re 
mains under indictment and has fied to avoid prosecution. 
As in Grove, “persons unknown” was specified in the in¬ 
dictment and the Court’s charge to the jury (Tr. 299, 303). 
The inference that othei-s participated in the conspiracy 
was allowable in view of the nature of the narcotics trade, 
the bulk quantity of hashish involved, the facts that several 
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peraoDH fled to other )>art« of the building, that Natlian 
Jusepli biiiieelf sunesKfiilly diMUppeareil fr«»iii the preiiiiKes 
and evaded arreat until September 4 (Tr. 125, 182-3), and 
the poeaibility that othera may have done likewise. A 
conspiracy involving two or more persons was adequately 
charged in the indictment and proven at trial. 

Thus, the question of the existence of a conspiracy and 
Aaron Kerekes* membership therein was properly sub¬ 
mitted to the jur}* and decided by them beyond a reasonable 
doubt based upon sufflcient evidence. 

CONCLUSION 

Th« judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Curran, 

United Hfates Attorney for the 
Southern District of Neto York, 
Attorney for the United States 
of America. 

Harry C. IUtcheluer, Jr., 

Special Assistant United States Attorney, 

6. Andrew Schaffer, 

Assistant United States Attorney, 

Of Counsel. 
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